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UNI TED STATES BANKRUPTCY COURT
FOR THE EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON - FLI NT

In re: LEE GONZALES and Case No. 92-21180
BRENDA GONZALES, Chapter 13
Debt or .
/
APPEARANCES.:
M CHAEL A. MASON CARL L. BEKOFSKE
Attorney for Debtors Chapter 13 Trustee

RI CHARDO | . KILPATRI CK and TAMW TERRY
Attorneys for Security Federal Credit Union

SECOND AMENDED OPI NI ON REGARDI NG
OBJECTI ON TO CONFI RMATI ON OF PLAN

The Debtors filed a joint petition for relief under chapter
13 of the Bankruptcy Code. Their schedules showed a conbined
projected nonthly income of $4,668.46, and projected nonthly
expenses of $3,368.46. Fromthe projected $1, 300 nonthly excess of
income over expenditures, the Debtors' plan proposed bi-weekly
paynments of $600 for a period of three years,! which they estinmated
woul d yield a dividend to general unsecured clains of roughly 28%

The trustee cal culated a dividend of only 20.2%

1At the confirmation hearing, the Debtors stated that if the
Court sustained the objection to confirmation of their plan, they
woul d extend the termof their plan to four years.

1



Security Federal Credit Union objected to confirmation of
the plan. Among ot her things, this objection was based on the
Credit Union's contention that the plan did not provide for the
application of all of the Debtors' disposable inconme to nake
payments under the plan. Specifically, the Credit Union cited the
Debtors' schedul ed expenditures of $460 per nmonth for travel
expenses, books, etc. related to Ms. Gonzal es' masters program and
$500 per nonth in coll ege expenses for their adult children, Ehren
and Gretchen.

At the confirmation hearing, the Debtors orally anmended
their plan to include all inconme tax refunds,? and to provide that
when Ehren graduates (which is anticipated to occur by June, 1994),
t hey woul d increase the anount of their paynments by the anpunt they
now provide to Ehren.

M. Gonzales testified that Ehren, age 21, and G etchen
age 19, are students at Mchigan State University. During the
school year, the Debtors give Ehren approxi mately $300 per nonth and
Gretchen approximately $400 per nmonth for rent, utilities, food,
cl ot hi ng, toiletries, ent ertai nnent, books, suppl i es and

transportation. Both children hold part-tinme jobs and obtain | oans

This comnm tnment may be illusory because the Debtors failed to
acconmpany their offer with a prom se not to adjust the anmount to be
wi thheld fromtheir wages. And since the anount of any such refunds
was not quantified, no value is ascribed to this offer.
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whenever possible. According to M. Gonzal es, however, w thout the
monthly stipend from their parents, the children could not fully
support thensel ves.

Regarding his wife's own educational costs, M. Gonzal es
testified that she is enrolled in a masters programin ant hropol ogy
at Wayne State University. He stated that his wife's job as an
hourly enpl oyee in General Modtors' Buick Divisionis in jeopardy due
to potential bunping by nore senior union enployees when (and if)
ot her GM plants cl ose. Ms. Gonzales is also currently working
toward obtaining her teaching certificate at the University of
M chigan - Flint canpus. The Debtors expect that it wll take
approximately two nore years for Ms. Gonzal es to obtain her nmasters
degree, after which she intends to i medi ately commence wor ki ng for
her PhD, and to ultimtely becone a teacher. \Wereas the Debtors’
expenses for their childrens' education was roughly $200 nore than
projected in the Debtors' Schedule J, M. Gonzal es indicated that
his wife's costs in pursuing her masters program were roughly $260
per nmonth, or about $200 |l ess than originally estimted in Schedul e
J. The expense involved in seeking a PhD was not projected.

A chapter 13 plan cannot be confirnmed over the objection
of the trustee or an unsecured creditor unless “the plan provides
that all of the debtor's projected di sposable incone to be received

in the three-year period beginning on the date that the first



payment is due under the plan will be applied to nake paynments under
the plan.” 11 U. S.C. 81325(b)(1)(B). The term “di sposable incone”
is defined as “income which is received by the debtor and which is
not reasonably necessary to be expended--(A) for the maintenance or
support of the debtor or a dependent of the debtor.” 11 U.S.C
81325(b) (2) (A). According to the Credit Union, Ms.
Gonzal es' educati onal expenses are not reasonably necessary for her
mai nt enance or support. Nor, it argued, are the paynents for the
children's education. I ndeed, it asserted that the Debtors’
children--having reached the age of mpjority--do not qualify as
“dependents” of the Debtors.

At the conclusion of the hearing, | found that if the
Debt or s’ children were their dependents for pur poses  of
81325(b)(2)(A), the amounts the Debtors pay to support them in
col |l ege were reasonably necessary. However, | reserved deci sion on
the i ssue of dependency, as well as on the question of whether the
expenditures for Ms. Gonzal es' continuing education are reasonably
necessary for her maintenance or support. For the reasons which
follow, I hold that the children are dependents. | also hold that
the plan as originally filed cannot be confirmed because it does not
provide that all of the Debtors' disposable inconme for a period of
three years would be applied to make paynents to creditors.

However, the Debtors having stated at the confirnmati on hearing that



they would extend the term of their plan to four years should the
Credit Union's objection to confirmation be sustained, the plan as
so anmended does satisfy the disposable incone or so-called “best-
efforts” test under 81325(b)(1)(B) and therefore will be confirned.

THE DI SPOSABLE | NCOVE TEST

Since 81325(b)(2)(A) speaks in ternms of expenditures that
are “reasonably necessary,” it is safe to assune that the judicial
di stinction between di sposabl e and nondi sposabl e i ncone nust be nmade
by an objective, reasonabl e-person standard. The more difficult
guestion concerns how one defines this standard.

There are expenditures that a chapter 13 debtor m ght make
whi ch all reasonabl e people woul d agree are excessive--such as for
a yacht or personal jet. At the other end of the spectrum there
are expendi tures nobody coul d reasonably chal | enge--such as for food
and shelter. The problemlies in the vast gray area between these
extrenmes--i.e., those expenditures with respect to which reasonabl e
people <could disagree on the question of whether they are
appropriate under the circunstances.

One approach a court could take in deciding this question
would be to hold a particular expenditure to be “reasonably
necessary” if it concludes that reasonabl e persons coul d di sagree as
to whet her the expenditure is reasonably necessary. Because this in

ef fect means that an expenditure would be allowed even if only a



small mnority of reasonable people would view the expenditure as
appropriate, it is too | enient. SeelnreJones, 55 B. R. 462, 466, 13 B. C. D.
1116 (Bankr. D. M nn. 1985) (“The purpose of Chapter 13 is to providethe
maxi mumrecovery to creditors while at the sanme ti ne | eavi ng t he debt or
sufficient noney to pay for his or her basic |iving expenses.”); InrePackham,
126 B.R 603, 610, 21 B.C.D. 1033 (Bankr. D. Utah 1991); S.Rep. No. 65, 98th
Cong., 1st Sess. 22 (1983) (“Chapter 13 relief is essentially equitable, and
contenpl at es a substantial effort by the debtor to pay his debts. Such an
effort, by definition, may require sone sacrifices by the debtor, and sone
alterationinprepetitionconsunptionlevels.” ( quotdin InreStin91 B. R. 796,
801 n.1, 19 C.B.C 2d 1138 (Bankr. S.D. Chi o 1988) and i nlInreNavarro, 83 B. R.
348, 354, 17 B.C.D. 361 (Bankr. E.D. Pa. 1988))).

Conversely, acourt mght hol d an expenditure to be excessive if
anyr easonabl e person coul d viewit as such. This standard swi ngs too far
inthe oppositedirection, makingit virtually i npossible for the debtor to
justify other than the nost vital of expenditures. SeelnreMcDaniel, 126 B. R.
782, 784, 21 B.C.D. 1043 (Bankr. D. M nn. 1991) (“Expenses t hat are not
absolutely essential to the maintenance and support of debtors can
nonet hel ess be ‘reasonably necessary’ . . . .7).

Athird approach woul d followthe sinple mgjority. If the court
concl udes t hat nost (reasonabl e) peopl e woul d vi ewt he expendi ture as
excessive, then the expenditure will be so treated. Thereis nuchto

recomend t his approach: it is nore noderate than either of the other two
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appr oaches nenti oned and, because it yields tothe perceived consensus, it
coul d pronot e consi stency and uniformty anong the courts regarding this
i ssue.

| n nost cases, however, this approach i s unworkabl e because t here
islittle or no evidence upon which the judge canrely in determ ning
whet her “nost peopl e” woul d regard a particul ar expenditure as reasonabl e.
And while it is always appropriate to refer to whatever case lawis on
point, theinfinitevariety of factual contexts in which these cases are
deci ded, as anply denonstrated by a reviewof the reported decisionsinthis
field, along with what is likely to be a relatively small nunber of
pertinent deci sions, do not make this source a particularly reliable neans
for eliciting a consensus.

G ventheselimtations, the decision of whether a particul ar
expense i s reasonabl e i s and ought to be based on t he judge's own opi ni on,
for the judge is, in 81325(b)(2) decision-making, the hypothetical
reasonabl e person. 3 SeelnreSutliff,79 B. R. 151, 156 (Bankr. N.D. N. Y. 1987)

(“However, aninquiryinto adebtor's ‘reasonably necessary’ expensesis

3Cf course, the nore subjective the decision, the |I|ess
predictable the result. But when Congress |eaves sonmething to
judicial discretion, it tolerates as a necessary evil the
probability that sim | ar cases may be decided differently. At |east
with respect to the area within the court's discretion, Congress
presumably believes that flexibility to do justice is a higher
obj ective than predictability. Attenpts to construct “guidelines”
and lists of nultiple factors cannot hide that
what i s sought and what is delivered is the subjective choice of the
j udge hearing the case.



unavoi dably a judgment of values and |ifestyles and cl ose questions
emerge.”); InreRogers, 65 B. R. 1018, 1021 (Bankr. E.D. M ch. 1986) (“This
questi on unavoi dably i nvol ves t he bankruptcy court indifficult val ue
judgnments . . . . It's an unpl easant job, but soneone hastodoit . .
[ T] he soneone i s the bankruptcy judge.”); K Lundin, 1 Chapterl3Bankruptcy8531,
pp. 5-98I-99 (Wl ey LawPublications, 1992) (conpiling and conpari ng cases)
(“Det erm ni ng reasonabl e necessary expenses drags t he bankruptcy court into
approvi ng or di sapprovi ng of the debtor's lifestyle. . . .”); p. 5-98d
(“The courts are struggl i ng because t he di sposabl e i ncone test inevitably
i nvol ves bankruptcy judges inlifestyl e decisions for Chapter 13 debtors.”).
The courts have consistently held that for purposes of
81325(b)(2) (A, the phrase “nai nt enance or support” incl udes expenses for
itenms or activities other than those which, such as food, cl othing and t he
li ke, are clearly essential. Seee.g.,InreAnderson,143 B. R. 719, 721 (Bankr. D.
Neb. 1992) (“Sone discretionary expenses are necessary for mai nt enance and
support . . . .)”; InreEdwards,50 B. R. 933, 941 n.9, 13 B.C. D. 250, 13
C. B.C 2d 255 (Bankr. S.D. N Y. 1985) (“[S]one recreationis justifiable and
beneficial tofam |y harnony and happi ness. ”); InreTinnenberg,59 B. R. 634, 635
(Bankr. E.D. N. Y. 1986). |ndeed, t he expense budget formprescribed by t he
O ficial Forns (Schedul e J) recogni zes that afam |y cannot |ive by bread
al one. It acknow edges that there ought to be sonme allocation for
“recreation, clubs, entertai nnment, newspapers, nagazi nes, etc.” and even

“other.” As with the debtor's ot her expenditures, of course, the statute
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limts this spending to that which is “reasonably necessary.”

Even non-di screti onary expenditures such as for food and shel ter
canreflect discretionary |lifestyle choices. Thus a debtor whose nont hly
car paynent exceeds that whichis reasonably necessary isinreality nmaking
a di scretionary expenditure tothe extent of the excess. SeeRogers, 65 B. R.
at 1021. No matter where the “fat” is hidden, such discretionary
expendi tures typically have nore to do wi th enhancing one's quality of life,
acquiring spiritual fulfillment or just sinply rel axi ng and enj oyi ng
onesel f, than wi t h subsi stence. Since notwo peopl e have t he sane t ast es,
i nt erests or philosophical dispositions, these discretionary costs can run
t he ganut frommaki ng charitabl e donations to buying aticket for atractor-
pul | event.

By | unping all di scretionary expenses toget her, whet her t hey
derive fromcat egori es nore conmonl y t hought of i n subsi stence terns or from
cat egori es commonly t hought of as clearly discretionary innature, the
bankruptcy judge wi || often obvi ate t he need t o pass judgnment on specific
expenditures, that is to say, mcromanage the details of adebtor'slife.
See,e.g.,Anderson, 143 B. R. at 721 (“Courts shoul d not becone preoccupiedw th
the exercise of a‘lineitemveto over budget items . . . . Chapter 13
debt ors shoul d be permtted to budget areasonabl e anount for m scel | aneous
di scretionary expendi tures and t he funds may be used for such purposes as
debtors may determne.”). The di sposabl e-i ncone test i s desi gned to bal ance

theinterest of creditorswiththe interest of the debtor in obtaininga



fresh start.* Thus t he proper nmet hodol ogy i s to aggregate all expenses
proj ect ed by t he debt or whi ch are sonewhat nore di scretionary innature, and
any excessive anounts intherelatively nondi scretionary lineitens such as
food, utilities, housing, and heal t h expenses, to quantify a sumwhi ch, for
| ack of a better term wll be called “discretionary spending.”

The task before ne, therefore, istoidentify hownmuch of the
Debt ors' anti ci pat ed expenses are di scretionary i n nature and to wei gh t hem
onthis scale. If the discretionary expensesinthe aggregate allowthe
Debt ors t 0 exceed t heir basi c needs, including areasonabl e reserve for
recreation and exi genci es (the reasonabl e “cushion”), then their plan cannot
be confirned.®

First I wll address whether Ms. Gonzal es' educationa
expendi tures shoul d be characteri zed as di scretionary. Then | w |l discuss
whet her the children are the Debtors' dependents.

MRS. GONZALES' MASTERS PROGRAM

Ms. Gonzales has a full-time job with General Mtors

Cor poration. Her Schedule |l indicates that she has worked at t he Bui ck

4t presumably isnoti ntended to provi de a vehicl e by whi ch the judge
istotell the debtor howhe shoul d enjoy that fresh start. CfLundin at
5-98t-98u (“Bankruptcy courts allow debtors a nonthly all owance for
recreation wthout presum ngto dictate whet her the debtor can spend t hose
funds to see ‘Termnator Il’ at the novies.”).

5Since no party chall enged t he anobunts that the Debtors budgeted
for housing, transportation, food, clothing, nedical and business

expenses, | assune that those ampunts are appropriate, and that
t herefore no portion of these expenditures are excessive and t hereby
fall into the domain of discretionary spending.
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pl ant for about 15 years and t akes home over $2, 000 per nont h on a gr oss pay
of over $3, 000 per nont h. Whil e many Fl i nt enpl oyees of GMhave reasonto
wor ry about conti nued enpl oynent, the potential | oss of enpl oynent i s no
different in kindthan that shared by workers everywhere. It is probably
no greater than the worry about the continuity of i ncome borne by sel f -
enpl oyed busi ness or tradespeopl e. Nor was t here any show ng that Ms.
Conzal es (who di d not testify) had any special or particul ar reasonto fear
| oss of her job.
Thus | cannot hel p but believe that Ms. Gonzal es' educati onal

expenses are part of a conmendable . . . thoughentirely discretionary . .
. attenpt to better herself. An advanced degree is | audabl e, and may wel |
i nprove one's income-earning potential, but it cannot fairly be
characteri zed as sonet hi ng t hat no reasonabl e per son woul d expect t he Debt or
to do w thout. One way of | ooking at this type of expenditure is as an
investnment in herself. And “[a]s a general rule, investnents are not
reasonabl y necessary for t he mai nt enance or support of the debtor.” See
Lundin, 85.31, p. 5-98p. “lnvestnents

are t her ef ore made withdi sposabl e i ncome; di sposabl e i nconme i s not
what is left after they are nade.” InreLindsey,122 B. R. 157, 21 B. C. D. 399
(Bankr. M D. Fla. 1991). Accordingly, Ms. Gonzal es' pursuit of advanced
degrees is a discretionary expenditure not different in kindfromother
di scretionary expenses such as recreation.

ARE THE CHI LDREN “ DEPENDENTS” ?
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The Debtors argued that the term“dependent,” whi ch t he Code does
not define, nmeans “a person who i s supported financially by [the] debtor[]
and who reasonabl y rel i es upon such support.” P. 6 of Debtors' Brief. As
acknow edged by the Credit Union, seeCredit Union's brief at p. 3, this
fornmul ationis consistent with what appears to bethe nmgjority viewonthe
i ssue. Seegenerally InreRigdon, 133 B. R. 460, 463-66 (Bankr. S.D. 1I1l. 1991)
(collecting cases). | wll therefore adopt the Debtors' definition, but
with a clarification. One could certainly argue that it is always
“reasonabl e” for the reci pi ent of financial assistancetorely on such
assi stance: the nore pertinent questionis whether it is reasonabl e under
the circunstances for the court to permt the debtor to undertake the
obligation of supporting the woul d-be dependent.?®

As a starting point, | agree with those cases whi ch have rej ect ed
t he noti on that the existence of alegal obligationto provide support
shoul d be used as a hal | nark i n det er m ni ng whet her a dependent rel ati onship
exi sts for Code purposes. SeelnreTefertiller,104 B. R. 513, 515 n. 1 (Bankr. N.D.
Ga. 1989) (interpreting 8707(b)); InreBraley,103 B. R. 758, 760, 19 B. C. D.

1133, 21 C.B.C. 2d 729 (Bankr. E.D. Va. 1989), affdsub.nom.Waitesv.Braley,110 B. R.

For exanple, a chapter 13 debtor may propose to donate
virtually all of her inconme to an orphanage, wth unsecured
creditors being paid only a small percentage of their clains. | f
the debtor argued that the orphans are her dependents, it makes
little sense for the court to launch an inquiry into whether these
children “reasonably rely” on the debtor's support. The real issue
is whether it is reasonable to permt the debtor to assunme such an
obl i gati on.
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211 (E.D. Va. 1990) (§707(b)); InreDunbar,99 B. R 320, 324-25, 19 B. C. D. 446
(Bankr. MD. La. 1989) (81325(b)(2)(A)). For exanple, a debtor shoul d not
ineffect be mmdetow thdrawall support to achild who reaches t he age of
majority if that childis unableto findgainful enploynment because of a
sever e physi cal handi cap. The debtor's | egal obligationto provide support
may no | onger exi st, but it woul d be manifestly unreasonable torequire the
debtor to stop providing the child with basic needs such as food and
clothing as a condition for plan confirmation.

Onthe other hand, it is alsoclear that at sone point intine,
under sone circunstances, the debtor's noral obligationto provi de support
for her children becones sufficiently tenuous that it nust yieldtothe
countervailinginterest of the debtor's creditors inreceiving paynent.
Assune, for instance, that a healthy 40-year ol d decides to quit her well -
paying job so that she can attend an expensive college to study the
classics. If the parents of this 40-year oldfile achapter 13 petition,
| think virtually everyone woul d agree that it is ridiculousto expect their

creditors to finance any part of the child' s education.’

‘One could plausibly argue that these kinds of considerations
are nore appropriately considered in the context of whether a
particul ar expenditures is “reasonably necessary” under 81325(b) (2),
rather than whether the beneficiary of the expenditure is a
“dependent” of the debtor. But | think a nore natural reading of
that statute | eads to the conclusion that the “reasonably necessary”
| anguage refers only to the acceptable |evel of support, and
presupposes that the person receiving the support is in fact
entitled tosome evel of support. D sputes concerningthe nore fundanent al
guestion of whether there exists alegitimate right to recei ve anysupport
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The response t hat nost peopl e woul d have tothis | atter case
obvi ously differs fromthe one invol ving the handi capped child. Andit is
easy to construct a conti nuumwhi ch creates nore difficult choi ces as one
approaches the center. At the m dpoint reasonable people, (i.e.:
reasonabl e bankrupt cy j udges) coul d di ffer on whet her t he debt or ought to
be al | owed t o accept the duty of support. Once againthe choiceis quite
subj ecti ve.

In ny view, debtors may continue to assist (i.e. support) a
child, who notw t hstandi ng havi ng attai ned majority, has not yet “left the
nest” without forfeitingthe opportunity torepay their creditors through
chapter 13. Although this viewis not w thout possi bl e exceptions, (e.g.:
a “professional student” of 40 who refuses to | eave the nest), when t he case
i nvol ves rel ati vel y young adul t s studyi ng for their baccal aureat e degr ees
at arelatively reasonably-priced state university, one cannot say that, in
everyday parl ance, the children are not still “dependent” on their parents.

| ndeed, as the Debtors aptly noted, Ehren and Gretchen are still
consi der ed dependents of their parents by the I nternal Revenue Service and
by the Debtors' nedical and hospitalizationinsurer. Inshort, societyis
preparedinthis day and age to accept the notion that a 19-year old and a
21-year ol d undergraduate coll ege students are still their parents’

dependents. At the very | east, just as soci ety accepts as reasonabl e an

fromt he debt or--“necessary” or ot herw se--shoul d t herefore focus on whet her
the recipient is in fact a “dependent.”
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adult child' s assunpti on of the noral obligationto support an aged or
infirmparent, it nowaccepts as reasonabl e a parent's own feeling of the

noral inperative of assistingawllingchildto obtain a higher educati on.

The fewcases cited by the parties which deal with the issue of
educati onal expenses of adult childrenin a 81325(b) context address only
t he reasonabl eness of the anpbunts spent; they inplicitly accept that the
adult chil dren are dependents of the debtors. SeelnreKillough900 F. 2d 61, 66
n.10 (5th Cir. 1990); Jonesupra. The Debt ors' chil dren, al t hough above t he
age of majority, have within society's current expectations reasonabl y not
yet |l eft the nest. Their parents cannot be faul ted for givingthema snal |
assi st until their wi ngs alone can support them?

Accordingly, | holdthat Ehren and G et chen are dependents of the

80One could argue that the Debtors and their children had ot her
options at their disposal. For exanple, the children could attend
a college closer to home and live at hone. They could attend
coll ege part-tine while working full-time, or even postpone coll ege
for a few years and save for their tuition. And in three years,
when t he Debt ors have consummated their plan, they will be in a nuch
better position to subsidize their children's education than they
are now.

Furthernore, sonme mght argue that although the children's
desire for a coll ege education is commendabl e, we are not yet at the
stage where one could call it essential, in the sense that food,
shelter, nmedicine or even conpulsory primary education is. The
sinple answer to this argunment is that something need not be
essential to pass the test. Only the nost cold-hearted would
criticize a debtor for providing support to an aged or infirmparent
on the ground that the governnent would provide the basic food,
clothing and shelter at an institution.
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Debt ors for purposes of 81325(b), and t hat parental support whil e they
attend college is nore | i ke a non-di scretionary expenditure than the
alternative. Sincel previously determ nedthat all of the nonthly $300 f or
Ehren and $400 for Gretchen was reasonably necessary, and thus not
excessi ve, none of those suns will fall withinthe category of discretionary
spendi ng.

REASONABLENESS OF DI SCRETI ONARY EXPENDI TURES

The bottomline for judgi ng hownuch a debtor may wi t hhol d from
his creditors under 81325(b)(2)(A) as “reasonably necessary for
mai nt enance or support” was stated inJonesin these terms: “[T] he
appropri ate anount to be set aside for the debtor ought to be sufficient to
sust ai n basi c needs not relatedto the debtor's former status in society or
thelifestyletowhichheisaccustoned. . . .”, 55 B. R at 466, citing
InreTaff, 10 B. R. 101, 107, 7 B.C.D. 493, 4 C. B. C. 2d 65 (Bankr. D. Conn. 1981)
(di scussi ng appropri ate standard under 11 U. S. C. 8522(d)(10)(E)). Debtors
cannot use chapter 13 as a neans “tocontinueinthelifestyle that drove
themto fil e bankruptcy and at t he expense of their creditors.” Sutliff, 79
B. R at 157; butcf.Anderson,143 B. R. at 721 (suggesting that higher-income
debtors shoul d be ableto “retain agreater dollar anmount for discretionary
expense” than others).
Thi s vi ew, however, nust be t enper ed sonewhat si nce Congress did
not direct that toqualify for chapter 13 relief a debtor nust take a vow

of three years of nonastic exi stence. |nstead, Congress denanded onl y “some
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sacrifices . . . andsomeal terationin prepetition consunptionlevels,”
S. Rep. No. 65, supraat p. 5, and not t he maxi mumpossi bl e. Seealso5 Collieron
Bankruptcy, 11325. 08[ b] (15th ed. 1993) (“Hence, a court determ ning the
debtor's di sposabl e i ncone i s not expected to, and shoul d not, mandat e
drastic changes inthe debtor's lifestyletofit some preconcei ved nor mf or
chapter 13 debtors.”). The ultinmate question therefore is whether
di scretionary spendi ng of $330 ($70 i n schedul ed nont hly recreati on expenses
and $260 for the masters program is toolarge to be reasonable. After
considering all of the evidence adduced, | hold that it is.

The Debt ors have, for Flint standards, arelatively highincone.
They adnit to a gross i nconme of al nost $76, 000 per year, and t ake hone of
al nost $4, 300 per nonth. And t he Debt ors do propose to pay $1, 300 per nonth
for three years to the trustee towards repaynent of their substantial debts
(over $97,000). But npst of the noney paidtothetrusteew ||l nerely go
t owar ds nmaki ng t he Debtors' | arge nont hl y nort gage paynents on two di f f er ent
properties. The plan proposes that the trustee pay $636 per nont h t owar ds
t he t wo nort gages on the Debtors' home. Thetrusteeis alsodirectedto pay
anot her $227 per nont h t owar ds a nort gage on sone i ncone property i nherited

by M. Gonzal es fromhis father's estate.® Thus, of the $1, 300 goingtothe

°As the rental received covers the nortgage paynents, property
t axes, insurance and upkeep, the property pays for itself. Also,
very little equity will be built up during the term of the plan.
Therefore, the retention of this property has little effect on the
81325(b) anal ysi s.
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trustee, after his conm ssion and the nortgage paynents, the anount
avai l abl e for other purposesisonly $372.19 After paying the nortgage
arrearages (totalling $2,377withinterest), m scellaneous priority clai ns
and a snal | secured cl ai mon a stereo, *t he bal ance remai ni ng f or unsecured
non-priority creditorsis only about $7,300. By the Debtors' esti mates,
t hey have over $26, 000 i n such debt; therefore, the anti ci pated di vi dend,
by t he Debtors' cal culations, isonly 28% (As stated earlier, thetrustee
cal cul ated only a 20. 2%di vidend. This is nost |ikely aresult of higher

clains fil ed by the general unsecured creditors or those i n senior cl asses.)

Meanwhi | e t he Debt ors woul d enj oy a cushi on of $330 per nont h.
Wher eas al |l unsecured creditors as aclassw | receive, by the Debtors’
nor e generous cal cul ati ons, no nore t han about $7, 300, the Debtors will keep
$11, 880 ($330 per nonth for 36 nonths, the | ength of their plan). The
result of the plan woul d be t hat t he Debt ors keep t heir hone and t he ot her
parcel of |and, curing the defaults on the nortgages; keep their four

vehi cl es (Schedul e Blists two vehicl es besi des t he ones t he Debtors wi | |

1The trustee's commi ssion is 5% vyielding him $65 per nonth.
The total of nortgage paynments is $636 + $227, or $863. Taki ng $863
and $65 from $1, 300 | eaves $372 per nonth.

Hl'n addition, the Debtors propose to make the regular nonthly
payments towards two vehicle |loans “outside the plan;” i.e. the
expense of repaying this debt is reflected in the Debtors' nonthly
budget as an expense instead of being paid to the trustee for
forwarding to the creditors. These paynents anmount to al nost $550
per nont h.
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pay of f outside the plan -sen. 11); maintaintheir style of |iving w thout
apparent nodification (sending two children to coll ege and pursuing a
masters program etc.), all the while paying only a relatively snall
di vidend to their general unsecured creditors. Under the plan offered by
the Debtors originally, they woul d be naki ng no real sacrifices. Wilea
court should not require a debtor to give up all of life's pleasures,
Congr ess does expect that a chapter 13 debt or nake “a substantial effort .

. requir[ing] sonme sacrifices. . . and sone alterationin prepetition
consunption |l evels.” S.Rep. No. 65, supraat p. 5. Confirm ng such a pl an
woul d not be equitable.

| therefore conclude that although sone cushion woul d be

appropriate, $330 per nonthinthis caseis excessive. Sone of that anmount
i s di sposabl e i ncone. As that di sposabl e inconeis beingretainedbythe
Debtors, | hold that the plan does not provi de that all of the Debtors'’
di sposabl e i ncone for the three years of the plan “wi || be applied to nake
payments under the plan.” 11 U. S. C. 81325(b)(1)(B). Accordingly, I wll
sustainthe Credit Union's obj ection and deny confirmati on of the origi nal
pl an.

THE MODI FI ED (FOUR- YEAR) PLAN

Anticipatingthisresult, the Debtors stated at the confirmation

hearing that i f the Court determ ned that their original planfailedthe
di sposabl e i ncone test, they wishedto extendit by ayear. Inthis way

they intend to pay at a nore leisurely rate the anmount that 81325(b)
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requires themto pay to creditors. Fromthe bench, | have routinely held
this alternative to satisfy the di sposableinconetest. Oher courts have
ruled simlarly. For exanple, inliInreWood,92 B. R. 264, 266 (Bankr. S.D.
Ohi o 1988), the court explained:

Absent unusual or egregi ous circunstances, . . . an

objectionto confirmati on based upon t he “di sposabl e

income test” is not valid if the length of the

proposed pl an exceeds 36 nont hs, and after thetinme

val ue of t he extended repaynent periodis considered,

t he proposed nont hly paynents to t he Trust ee produce

a significantly higher dividend for general unsecured

claimants than would be paid if the objection to

confirmati on were sustained, all inconme not reasonabl e

requi red for support were paidintothe plan andthe

debt ors chose to exercisetheir right tolimt such

payments to a 36-nonth period.

Cf.Inrelvy, No. 88-141-FR, 1988 U. S. Dist. LEXIS 2325 (D. O. Mar. 11, 1988);
aff'd920 F. 2d 936 (9th Cir. 1990) (tabl e); 5 CollieronBankruptcy,11225. 04 (“[ T] he
debtor can be requiredto extend the termof the plan for an additi onal year
or two to make up t he amount reserved [ by t he debt or and not paidtothe
trustee].”).

The only val ue judgnent necessary i n deci di ng whet her a pl an
exceedi ng three years satisfies the di sposabl e incone test where asimlar
t hr ee-year plan woul d not i s in determ ning hownuch of the di sputed anount
i s di sposabl e i ncone. The analysisis strictly mathematical thereafter.

After the court determ nes the extent to which the debtor's

budget exceeds what the court deens t o be a reasonabl e anount, it adds t hat

anount to the nont hl y paynment proposed by the debtor inthe plan. It then
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mul tipliesthat result by 36, as §1325(b) (1) (B) requires all di sposabl e
i ncome over only athree-year period. The result represents the total
anount t hat the debtor woul d have t o pay under a three-year planin order
to satisfy 8§1325(b)(1)(B).

Next, the court conmputes the total anmount to be paid by the
debt or pursuant to t he extended plan. It then conpares that anount with the
t hree-year m ni numpaynent, adjustedtoincludetheinterest that those
paynments woul d have earned during the extension period.?

In this case, if we assune that all of the nonthly $330 which
constitutes the Debtors' discretionary expenditures i s not reasonably
necessary for their mai ntenance or support, then the Debtors shoul d be
payi ng not $1, 300 per nonth, but $1, 630 per nonth. As aresult, the m ni mum
payment to creditors for three years would be $58, 680 ($1, 630 x 36 =
$58, 680). Further assune that if creditors coul d have receivedthe entire
$58, 680 wi thi n t hree years, they woul d be abl e to safely i nvest those funds
for the fourth year at current interest rates, which | estimte to be about
3.5% This woul dyieldthemanother $2,053. 80, or atotal recovery over
four years of $60, 733. 80 ( $58, 680. 00 + $2, 053. 80 = $60, 733.80). Thisis

| ess than t he $62, 400 i n paynents that the Debtors' four-year planw ||

2 n some cases, it may be sinpler for the court to multiply the
anount of disposable income omtted fromthe proposed nonthly plan
payments by 36, and conpare that figure to the sum of all paynents
to be made in years four and five (if applicable) of the extended
pl an.
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provi de ($1, 300 x 48 = $62, 400) . 3 The Debtors' nodified pl an t herefore

passes nuster under 81325(b) and wll be confirned.

Dat ed: Oct ober 25, 1993.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge

Blt should be apparent that the Debtors' nodified plan
satisfies the statutory m ni mumby nuch nore than this analysis lets
on. For one thing, even a 4% interest rate would not change the

result. ($58,680 x 104% = $61, 027.20, which is still less than
$62, 400.) For another, the analysis assunes no discretionary
expenditures at all, not even the $70 per nonth allocated without

contest as “recreation.”

It should also be renmenbered that the nodified plan does not
propose four years of $1,300 nonthly paynments. The nodified plan
contai ns a pledge that when Ehren graduates, the $300 per nonth now
spent towards his support will be paid to the trustee. Thus by at
| east June, 1994, the plan will provide for paynments of $1,600 per
nmont h. Al though | have not done the math, years of paynments at this
hi gher nonthly amunt my very well yield 100% repaynment to all
creditors. (The Debtors' counsel represented that by his
cal cul ati ons, which did not consider this additional $300 per nonth,
a four-year plan would yield general unsecured creditors about 62% )
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